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The affairs of this Association will be in the hands of another President at 
the time you read this message and I urge the same fine cooperation for him 
that has been evidenced by the members of the Association for me during the 
past year. 


In many respects this year has been a trying one on all officers but I have 
no doubt that those who now direct the affairs of the Association will have an 
equally difficult road ahead. The fine work that has been done and the fine 
spirit of cooperation evidenced by every member of this Association has made, 
I believe, the past year one on which we can look back with some degree of 
pride—at least we have been able to hold this splendid organization together 
and I hope we have made a little progress. 


For a long time we have been talking about new rules of civil procedure. 
All of you are acquainted with the history of these rules and if you aren’t it is 
contained in the past issues of the Bar Journal. Under the able leadership of 
Julius Parker of Tallahassee the present committee, with the assistance of Dan 
Redfearn and others, has filed in the Supreme Court of this state a petition 
for the promulgation of these rules. A hearing on this petition has been set 
for argument for 9:30 A. M. Tuesday, June 27th, 1944. The Court intends to 
give as much time to this matter as it deserves and will afford an opportunity 
to both proponents and opponents to be fully heard on this date, so I urge you, 
if you can, to be present at the argument and to lend your assistance to this 
worthwhile project. If you are opposed to the adoption of the rules you should 
likewise be present so that the matter may be thoroughly discussed to the end 
that the wisest result may be reached. 


I express my deep gratitude to the membership of this Association for the 
privilege of being able to serve as your President. It will always be my most 
cherished possession. 

: E. HARRIS DREW. 
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~FORM FOR ORDER FOR DRAWING JURY VENIRE AS 
AS PREPARED BY JUDGE PAUL D. BARNS 
IN THE CIRCUIT COURT OF THE. JUDICIAL CIRCUIT 


OF FLORIDA IN AND FOR COUNTY. 
ORDER FOR DRAWING JURY VENIRE 


It having been made to appear that it is appropriate and expedient at this 
time to organize a Grand Jury in and for the County of m 


IT IS THEREUPON ORDERED AND ADJUDGED that the County Judge 


in and for said county (for and on behalf of the Circuit Court) is hereby 
authorized: 


(1) to publicly, in the courtroom of the Circuit Court, in the presence of 
the Sheriff or his deputy, and the Clerk of the Circuit Court or his 
deputy, draw from the jury box ninety (90) names; 

(2) which said names shall be listed by the said Judge or the said Circuit 
Court Clerk or his deputy, and the said list shall be signed by said 
County Judge and the Clerk shall keep said list and said names so 
drawn; and that 

(3) the said Clerk of the Circuit Court shall cause to be issued a venire 
thereof according to law, returnable on the day of 

deck M. 


(4) that in the event of the absence of said County Judge then any Justice 
of the Peace in and for said County shall do and perform the afore- 
said acts directed and requested of said County Judge; 
all such acts to be done and performed as provided for by Chapter 40 F. S. 
(Ch. 21973 Acts of 1943). 


DONE AND ORDERED this , 194 


Circuit Judge 


LIST OF APPLICANTS WHO SUCCESSFULLY PASSED 
THE FLORIDA MARCH 1944 BAR EXAMINATION 


Brautigam, George A. 538 N. E. 55th Terrace, Miami 38, Fla. 
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Graves, Grattan E. Jr. (col.)751 Howard Road, S.E. Apt. 4, Washington, D. C. 
Ketcham, Ralph M. 1629 Belmont Ave., Jacksonville, Fla. 
MacDonnell, George N. Jr. c/o Hon. J. Tom Watson, 

Attorney General, Tallahassee, Fla. 
Miller, Harley S. 3003 Tampa St., Tampa 3, Fla. 


O’Bryan, William A. 1256 E. 7th Ave., Tallahassee, Fla. 
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Editorial 


THE LEGAL PROFESSION PAYS TRIBUTE TO THE 
MEDICAL PROFESSION ON ITS WAR RECORD 


Read any account of the final days of Bataan and Corregidor and you will 
have an example of the heroism and devotion to duty displayed on all occasions 
by the doctors in the armed forces. 

The work of the medical profession goes on very much the same under all 
conditions. During peace the doctors follow their accustomed rounds of the sick, 
sandwiching in what pleasure and diversions as they can. During war they 
still are concerned with the sick and injured. In the armed services they are in 
charge of the physical well-being of the men and officers, as well as of the 
wounded and injured. They are a profession apart in that their work, military 
or civilian, is the same, differing only in character. While in the armed forces 
they remain essentially non-military. They are thrown constantly upon their 
own judgment and this is of necessity a personal equation and does not lend easily 
to regimentation. A doctor remains a doctor, first and foremost, in or out of 
the service. 

There is one great difference and that is their responsibility for maintaining 
health of the personnel at a peak. It takes well, strong men to fight battles. 
Doctors see that the food is of the highest health giving properties that is 
possible under any given set of circumstances. They see to it that the food is 
prepared and served under the strictest sanitary conditions—that all water is 
purified—that all sanitations are carried out. This is realized as of the utmost 
importance in this war more than in any other. The care of the wounded in 
the U. S. forces surpasses that in all other armies. Men’s lives are saved, if 
not for further action against the enemy, for return to a useful civilian life. 
They are patched up as best as can be and fitted for return to their peacetime 
life. The doctors do not let a man return to action who cannot fully handle 
himself and protect himself. We as yet have not been reduced to a patched- 
up, limping army. The men in the fighting fronts are kept up to par and this 
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is part of the work of our doctors. In or out of the services they go on fighting 
disease, combating the forces of destruction, saving, rehabilitating and improving 
the physical state of men and women. To those men in uniform who wear the 
Caduceus and the Oak Leaf, who hover by the side of the boys out there fighting, 
we give a 21 gun salute. 

To those of the medical profession who are not in the armed forces, we 
likewise pay tribute. It is often harder to remain out of the Army or Navy 
and look after the health of those who are working behind the lines than it is 
to join up. Were it not for the doctors on the home front our entire war 
effort would soon bog down. 


INTERNATIONAL LAW AND THE FUTURE 


“International Law and the Future,” currently published by the American 
Bar Association Journal, submits a design of a world organization to bring 
about “a just and enduring world peace securing order under law to ail nations.” 
This plan is the result of the collaboration of over two hundred judges, prac- 
ticing lawyers, professors and government officials of the United States and 
Canada, who were known to have an active interest in international law. Thirty 
unpublicized conferences have been held since 1942 by the participants who were 
invited without regard to their political or other affiliations. The work of 
planning the conferences was handled by Manley O. Hudson, Cambridge, Massa- 
chusetts, Judge of the World Court; Percy E. Corbett, Montreal, Canada, pro- 
fessor of International Law and Jurisprudence at McGill University; and 
George A. Finch, Washington, D. C., director of the Carnegie Endowment for 
International Peace. 

The treatise suggests principles and procedures intended to make international 
law responsive to the needs of the present day and shifts the emphasis from “the 
rights of States” to “the duties of States.” The obvious weakness of the 
League of Nations, the Paris (Kellogg) Pact of 1928, and of the Rio de Janeiro 
Anti-War Treaty of 1933, which did not go far enough in forbidding the use 
of force, would be remedied in the organized Community of States by giving to 
its Executive Council the right to prescribe specific measures, including military 
measures, for preventing or suppressing the use of force in international relations. 

Each State would rest under the duty, in cooperation with other States, to 
take the measures prescribed. In addition, the Executive Council, acting with 
the concurrence of the General Assembly of the organization, would have power 
“to adopt general provisions for preventing or suppressing the use of force. 
In the exercise of this power, it might provide for financial aid to victims of 
aggression; or it might determine in advance how and when national forces 
could be called upon; or it might organize international armed forces to prevent 
aggression. Unlike some current schemes for definite contingents of inter- 
national police, the statement of the two hundred lawyers thus would lay down 
no rigid formula for use against an aggressor nation, but would stop with 
creating an appropriate agency and endowing it with power to be used according 
to the wisdom of the time. 

“If the peoples of the world desire to proscribe the use of force in inter- 
national relations, if they wish to pursue the recent tentatives in that direction,” 
says the statement, “it must be realized that a mere pronouncement is not 
enough. .. . If substantial progress is desired, the proscription must be imple- 
mented by giving powers to a life-and-blood institution, so organized that it can 
pursue continuing and unremitting effort and that it can employ the sagacity 
available at the time in dealing with situations as they arise.” 


The. statement sets out six axioms for the international law of the future, 
as follows:. . 
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1. The States of the world form a community, and the protection and advance- 
ment of the common interests of their peoples require effective organization 
of the Community of States. 

2. The law of the Community of States is international law. The develop- 
ment of an adequate system of international law depends upon continuous 
collaboration by States to promote the common welfare of all peoples and 
to maintain just and peaceful relation between all States. 

3. The conduct of each State in its relations with other States and with the 
Community of Nations is subject to international law, and the sovereignty 
of a State is subject to the limitations of international law. 

4. Any failure by a State to carry out its obligations under international 
law is a matter of concern to the Community of States. 

5. Any use of force or any threat to use force by a State in its relations 
with another State is a matter of concern to the Community of States. 

6. The maintenance of just and peaceful relations between States requires 
orderly procedures by which international situations can be readjusted as 
need arises. 

None of these ideas, it is pointed out, is new in international law; they are 

all rooted in history. 

Finally, the lawyers set out twenty-three proposals dealing with the organiza- 
tion of the Community of States. It is felt that all States should be included, 
since any organization of merely certain types of States would eventually find 
itself confronted by a rival body of States of other types. The proposals envisage 
(1) a General Assembly, in which every State would be entitled to be repre- 
sented; and (2) an Executive Council, in which only a few States would be 
represented. No State would be entitled to a vote in the Executive Council on a 
matter having to do with an alleged violation of its own obligations. It is 
suggested that after an initial stage, the selection of States to be represented 
in the Executive Council should be entrusted to the General Assembly. 

The plan contemplates that general obligatory jurisdiction over legal disputes 
be given to the World Court—a court already in being, and that the Executive 
Council have the power to give a decision in any dispute not pending before 
the Court. It is also proposed that a permanent agency be created with authority 
to prescribe armament limitations from time to time. 


PARTIES TO CRIMINAL OFFENSES 


“Parties to Criminal Offenses,” is subject of a thirty-page article by 
Dewey A. Dye, Bradenton lawyer, a former state attorney with wide experience 
in this field, contained in Volume 22 of Florida Statutes Annotated, jointly 
published by the Harrison Company and West Publishing Company. This 
matter appears just before Chapter 776 F.S.A. 

Written in textbook form, with footnotes, and broken down into eighteen 
sections, this article, which reconciles insofar as possible the apparent confusion 
in Florida relative to criminal concert, prosecution or defense of persons charged 
as accessories or principals in the first and second degree, will be of inestimable 
assistance to the bench and bar. By classifying and explaining he has suc- 
ceeded in making clear that which seemed dark. 

Mode of indictment, procedure and evidence are authoritatively presented 
with forms and suggestions, together with full discussion of all appropriate 
statutes. The introduction states: 

“Practice of criminal law in Florida presents no questions surrounded 
by greater mystery than those clustered about the relationship of various 
persons to a criminal act, the mode and form of indictment, method of 
procedure in trial, and admission or rejection of evidence. Especially is 
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this true in the field of accessories and principals. Statutes enacted with a 
purpose to eliminate technical common law difficulties have been so applied 
as to complicate and confuse rather than to clarify. Perhaps a statement 
and discussion of the basic principles and distinctions, with comments on 
the dependent and substantive mode of indictment and trial of accessories 
will be helpful.” 

There is also a section on receipt of evidence of acts and statements of 
confederates not on trial against those who are before the court. 

Having been a prosecutor for many years myself, knowing Mr. Dye’s thorough- 
ness and having had an opportunity to study this article, it is commended to the 
bar as meeting an aim Mr. Dye expressed, “a solid contribution toward settling 
this important matter of criminal law and practice.” 


CHESTER B. MCMULLEN. 


INCHING FORWARD 


“The Florida State Bar Association is inching its way toward reform in 
Florida court procedure. This week the association presented to the Supreme 
Court a proposed set of civil practice revisions designed to speed up and simplify 
legislation. The last legislature authorized the high tribunal to adopt new 
rules of procedure and submit them to the 1945 session for approval. It would 
appear now that the association is getting within striking distance of the pro- 
gram for which it has been working a number of years. The Federal courts 
some years ago were ‘streamlined’ to facilitate action and judgment. Similar 
efforts to revamp the antiquated Florida system have met repeated setbacks 
at legislative hands. The lay mind, which resents the interminable delays to 
which court actions in Florida are subjected, trusts that the next legislature 
will move definitely to scrape away the barnacles which have made the progress 
of the law in Florida notorious for its delays.”—Miami Herald, April 28, 1944. 


‘ 
. 


FLORIDA LAW JOURNAL 151 


SWAMP AND OVERFLOWED LANDS IN FLORIDA 
By EMERITUS SUPREME COURT JUSTICE J. B. WHITFIELD 


The Constitution of 1838-9 under which Florida was admitted as a State 
March 3, 1845, contains the following Article XI.: 

“Public Domain and Internal Improvements. 

Section 1. It shall be the duty of the General Assembly to provide for 
the prevention of waste and damage of the public lands now possessed, or 
that may hereafter be ceded to the Territory or State of Florida; and it 
may pass laws for the sale of any part or portion thereof, and in such case, 
provide for the safety, security, and appropriation of the proceeds. 

Section 2. A liberal system of internal improvements being essential 
to the development of the resources of the country, shall be encouraged by 
the government of this State, and it shall be the duty of the General Assem- 
bly, as soon as practicable, to ascertain, by law, proper objects of improve- 
ment, in relation to roads, canals, and navigable streams, and to provide 
for a suitable application of such funds as may be appropriated for such 
improvements.” 


The above organic provisions in substance appear in the State constitutions 
of 1861 and 1865. 

An Act of Congress of September 28, 1850, provides that to enable each of 
the states of the Union “to construct the necessary levees and drains to reclaim 
the swamp and overflowed lands therein, the whole of those swamp and over- 
flowed lands, made unfit thereby for cultivation, which shall remain unsold at 
the passage of this Act, shall be and are hereby granted to said State... ‘on a 
patent required to be issued’ the fee simple (title) to said lands shall pass to 
the State, subject to the disposal of the Legislature thereof: provided, however, 
that the proceeds of said lands, whether from sale or by direct appropriation in 
kind, shall be applied exclusively, as far as necessary, to the purpose of re- 
claiming said lands by means of the levees and drains aforesaid.” (U.S. Statutes 
at Large, p.p. 519-520. Vol. 5, C.G.L. 1927, p. 478.) 

The above quoted sections of the Florida Constitution of 1838-39 were in 
force when the stated Act of Congress was enacted September 28, 1850. Over 
twenty million acres of swamp and overflowed lands accrued to Florida. See 
Reports of the State Commissioner of Agriculture. 


In accordance with the quoted provisions of the State Constitution and in 
recognition of the obligations and duties of the State in accepting the grant of 
swamp and overflowed lands made by Congress, Chapter 610, Act of January 6, 
1855, vested the title to the swamp and overflowed lands then belonging to the 
State under the Act of Congress of September 28, 1850, with other State owned 
lands, in State Trustees consisting of the Governor and four other State officers, 
in trust for the purposes stated in the Act of January 6, 1855. 

One of the trusts imposed upon the lands by chapter 610, Act of January 6, 
1855, is contained in Sections 2, et seq. of the Act. Such statutory trust pro- 
visions command that the proceeds from the sale of the lands shall be used 
to pay the interest as it may become due on the bonds to be issued by railroad 
companies under the provisions of the Act to aid in the construction of stated 
lines of railroad very greatly needed in the State for development purposes, pur- 
suant to the requirements of the original and amended acts. Owing to con- 
trolling adverse conditions during and after the civil war of 1861-5, sales of 
the lands as contemplated by the statute failed for the want of purchasers and 
the entire fund was subjected to the payment of very large unpaid interest dues. 
This situation continued for years until the Trustees during Governor Bloxham’s 
first administration in 1881 made a cash sale of four million acres of land for 


| 
| 
= 


152 FLORIDA LAW JOURNAL 


one million dollars to pay the statutory indebtedness so as not to lose the entire 
fund by forced sale under decree of the Federal Court. This was the original 
and the most burdensome trust to which the statute subjected the fund. See 
Minutes Internal Improvement Fund and citations in the chapter “Internal 
Improvement Fund” in Historical portion of Florida Statutes 1941, C.G.L. 1927, 
F.S.A. and authorities cited. See also Florida Statutes, Annotated Volume I, 
page CXIV. 10 Fla. 112; 63 Fla. 666. 

Portions of Chapter 610, Acts of 1855, have been reenacted and continued 
in Compilations and Revisions of the General Statutes of the State, together 
with amendments to the original Chapter 610 and also Chapter 3336, Acts of 1881. 
The later enactment of 1881 as well as the terms and conditions of the Act of 
Congress of September 28, 1850, and Chapter 610, Acts of 1885, and amendments 
thereto, together with other applicable and pertinent organic and statutory pro- 
visions, are to be considered in interpretations of the legislative intendments in 
making subsequent bonus grants of the lands. Sections 16 and 29, Chapter 610, 
and Chapter 3326, Acts of 1881, as reinacted, are as follows: 

“Section 253.18, (Florida Statutes, 1941): Trustees to fix price of 
lands. The Trustees of the Internal Improvement Fund shall fix the price 
of the public lands included in the trust, having due regard to their location, 
value for agricultural purposes, or on account of timber or naval stores, and 
make such arrangements for the drainage of the swamp or overflowed 
lands as in their judgment may be most advantageous to the internal im- 
provement fund, and the settlement and cultivation of the lands; and the 
said trustees shall encourage actual settlement and cultivation of the said 
lands by allowing preemptions, under such rules and regulations as they 
may deem advisable; provided, that in no case shall preemption for more . 


than one section of land be granted to any one settler.” Section 16, 
Chapter 610. 


“Section 253.19, (Florida Statutes, 1941): Alternate sections may be 
granted. The alternate sections of the swamp and overflowed lands for six 
miles on each side may be granted by the legislature to such railroad com- . 
panies as it may deem proper.” Section 29, Chapter 610. 


“Section 253.22, (Florida Statutes, 1941): Grants subject to trusts. 
Any and all grants of land other than the alternate sections, Section 253.19, 
F.S. 1941, within the usual six-mile limit made, or that may be made, by 
any act, shall be subject to the rights of all creditors of the Internal Improve- 
ment Fund, and to the trusts to which said fund is applicable and subject 
under the act approved January 6, 1855, and entitled ‘An Act to provide for 
and encourage a liberal system of internal improvements in this state,’ and 
subject to control, management and sale and application of said fund and 
the lands constituting the same, by the trustees of the Internal Improvement 
Fund, for the purposes of said trust under said act.” Chapter 3326, Acts 
of 1881. 

See 95 Fla. 530, 116 So. 44, 63 Fla. 666, 58 So. 371, 10 Fla. 112, 
81 Am. Dec. 194. 

The original very burdensome and controlling trust subjecting the lands to 
the payment of the interest on bonds issued by corporations for the construction 
of stated lines of railroads was ultimately adjusted and the fund saved from 
a forced sale and relieved of the heavy burden, by the sale of four million 
acres of swamp and overflowed lands to Hamilton Disston and associates in 
1881 for one million dollars. The remaining lands were subject to other statu- 
tory trusts. At that time relatively very little drainage and reclamation of 
the swamp and overflowed lands had been accomplished. Florida had not then 
begun its wonderful development. Lands were not in demand. The State was 
not in a position to do extensive drainage and needed more railroads, par- 
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ticularly in the vast undeveloped but attractive peninsular areas. A _ policy 
was then formulated by the legislature of making extra large bonus lands grants 
for railroad and other construction purposes. At the outset of such legislature 
policy Governor Bloxham secured the enactment of chapter 3326, Acts of 1881, 
Section 253.22, Florida Statutes of 1941, quoted above, which with the conditions 
and limitations of the Act of Congress of September 28, 1850 and of the 
specific terms of Chapter 610, Acts of 1855, under the constitution of 1838-39, 
in force when the congressional grant of swamp and overflowed lands was made, 
put all parties on notice that the title to such lands under open bonus grants 
by the legislature was at least qualified by the dominant statutory trusts, not 
yet performed but not abandoned, being expressly restated and continued by 
the Act of 1881, and subsequent amendments. 


Perhaps the extra open bonus legislative grants to railroad and other 
corporations exceeded in area the State-owned lands. Until near the beginning 
of the present century and after the Disston swamp and overflowed land sale 
and the advent of new enterprise in all parts of Southern Florida, there was 
no real demand for drainage on a large scale in the Everglades section of the 
State. Governor Bloxham anticipated great development in making the Disston 
sale and in conserving the resources of the swamp and overflowed land grants 
of 1850 by securing the enactment of Chapter 3326, Section 253.22, above. Early 
in the administration of Governor Jennings, he, with the aid of the other 
trustees of the internal improvement fund, inaugurated the policy of adjusting 
in an equitable manner the large extra bonus open land grants to railroad: 
corporations so that some of the swamp and overflowed lands would be-relieved 
of the extra bonus legislative land grants so that the redeemed or recaptured 
lands could be utilized by a state agency in large scale drainage operations in 
the Everglades, where most of the lands were. With this in view, Governor 
Jennings secured the issue to the of Everglades Patent No. 137, of April 29, 
1903, to nearly three million acres of land in the Everglades section; and during 
the remainder of his administration the trustees of the Internal Improvemert 
Fund made equitable adjustments with railroad corporations, resulting in a 
saving of more than a million acres of swamp and overflowed lands, which 
have been utilized by Governor Napoleon B. Broward and co-trustees and their 
successors in office in drainage operations in the Everglades, all of which have 
aided in the remarkable growth of all Southern Florida. For a copy of Ever- 
glades Patent No. 137, see Hardee v. Horton, 90 Fla. 452, 108 So. 189. 


Governor Jennings, Governor Broward, and their successors, have accom- 
plished great developments in Florida by a policy which is predicated upon 
the reservations and provisions in the land grants of 1850, and the reservation 
of trust in Chapter 610, Acts of 1855, and Chapter 3326, Acts of 1881, and 
the intendments of the subsequent statutes making extra open land grants, 
which are to be interpreted with the prior acts controlling the trusts. 


See Annual Reports of the Commissioner of Agriculture and the Executive 
Messages to the Legislature and the printed minutes of the Internal Improve- 
ment Fund. 


63 Fla. 666; 58 So. 371 
57 Fed 2d 1048 

81 Fla. 75, 87 So. 68 
59 Fla. 648, 51 So. 585 
93 Fla. 535, 112 So. 274 
95 Fla. 530, 116 So. 449 
90 Fla. 456, 108 S. 189 
81 Fla. 850, 89 So. 318 
47 Fla. 302, 35 So. 986 
34 Pla. 405, 15 So. 311 
103 U. S. 118, 81 Fla. 75 
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HISTORY OF THE PROBATE LAWS OF FLORIDA* 
By DANIEL H. REDFEARN of Miami 
Author of Wills and Administration of Estates in Florida 


Florida began its existence as a territorial possession of the United States 
under a mixture of Spanish, English, and American law and procedure. For 
an understanding of the development of the probate laws of Florida, it will be 
necessary to review briefly the early history of such laws. 

By the Treaty of Paris, in 1763, Spain ceded Florida to England in return 
for Havana, Cuba, which had been captured by the English in 1762 during the 
Seven Years’ War. After the ratification of this treaty, the provinces of East 
and West Florida were formed, and a period of prosperity under English law 
and order was enjoyed by the people of these provinces until the declaration 
of war between Spain and Great Britain in 1779. 

By the Treaty of Versailles between two governments, in 1783, the Floridas 
were returned to Spain. Spanish laws were again enforced until Florida became 
a territory of the United States. The Treaty of the Cession of the Floridas 
by Spain to the United States was dated February 22, 1819; it was ratified by 
Congress on February 19, 1821, and proclaimed on February 22, 1821.1 

Pursuant to an act of Congress, dated March 3, 1821,2 President James Monroe, 
on March 10, 1821, issued to Major General Andrew Jackson a commission 
authorizing him, as a commissioner of the United States, “to occupy the ter- 
ritories ceded by Spain to the United States.” On the same date, President 
Monroe named Andrew Jackson Governor of East and West Florida, with all 
the powers the Spanish officials had exercised, except the granting of lands and 
the levying of taxes. Upon an exchange of flags at Pensacola on July 17, 
1821, Andrew Jackson in his first ordinance proclaimed: 

“that the government heretofore exercised over the Provinces (East and 
West Florida) under the authority of Spain, has ceased, and that that of 
the United States of America is established over the same.” 

By the same ordinance he further proclaimed that the people of Florida would 


be protected in the free enjoyment of their liberty, their property, and the 
religion they professed, and that 


“all laws and municipal regulations which were in existence at the cessation 
of the late government, remain in full force, and all civil officers, charged with 
their execution, except those whose powers have been specially vested in me, 
and except also, such officers as have been intrusted with the collection of the 
revenue, are continued in their functions, during the pleasure of the Governor 
for the time being, or until provisions shall otherwise be made.’’* 

Four days later, on July 21, 1821, Andrew Jackson issued an ordinance® 
dividing Florida into two counties, to be known as Escambia and St. Johns. That 
part of Florida lying between the Suwannee River on the east and the Perdido 
River on the west was designated as Escambia County. That part lying east 
of the Suwanee River was designated as St. Johns County. This ordinance 
provided for the establishment of a county court in each county and for the 
commissioning of at least ten justices of the peace in each of these counties. 
Section eight of the same ordinance dealt with probate matters, and provided 
as follows: 


* Reprinted by special permission from Volume 21 Florida Statutes Annotated. 
1. 8 Stat. 252. 

2. 3 Stat. 637. 

3. Florida Statutes Annotated, vol. 1, p. LXVI. 

4. Comp. Gen. Laws 1927, vol. 5, p. 4841. 

5. Florida Statutes Annotated, vol. 1, p. LXVI. 
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“The Alcaldes shall continue to exercise the powers of Judges of Probate, 
Registers of Wills, Notaries Public, of Justices of the Peace, and such other 
powers, appertaining to the said offices, as have not been otherwise distributed, 
saving the right of appeal to the county court in all cases.’’6 

Section three of this ordinance provided that judicial proceedings in all civil 
cases should be conducted. 


“except as to the examination of witnesses, according to the course of the 
existing laws, or to the laws of Spain, and in criminal cases, according to the 
course of the common law.” 


The Congress of the United States, by an act approved March 30, 1822,’ pro- 
vided for a territorial government in Florida. The first meeting of the legislative 
council of the new territory was called for the second Monday in June, 1822, at 
Pensacola. On account of the condition of the roads and the primitive methods 
of travel, the members of the council were so delayed in arriving that the meeting 
was not held until July 19, 1822.8 


The first act of the legislative council was approved August 12, 1822, and 
was entitled “An Act to Regulate the Counties, and Establish Inferior Courts 
in the Territory of Florida.”® The courts established under this act were two 
inferior courts, called the circuit courts. 


The second act of the territorial council was entitled “An Act Regulating 
Descents,” approved August 12, 1822.1° This act was based on the common 
law of England and superseded the laws of Spain theretofore in force. — 

On September 2, 1822, the legislative council passed an act adopting the gen- 
eral common law of England and the British statutes in aid of such law in force 
prior to the fourth year of James I.11_ This act repealed all laws and ordinances 
then in force in the territory of Florida. The ordinance of July 21, 1821, pro- 
mulgated by Governor Andrew Jackson, providing that alcaldes should exercise 
the powers of judges of probate, was repealed by this act. 


At the 1823 session of the legislative council an act was passed entitled “An 
Act Providing for the adoption of the Common and Statute Laws of England 
and for Repealing Certain Laws and Ordinances.” This act, which was passed 
on June 29, 1823, was rejected by the governor but was then passed by the 
requisite number of the council. It repealed all laws and ordinances in force in 
the territory of Florida previous to July 22, 1822, and provided that 

“The common and statute law of England which is of a general and not a 
local nature with the exceptions hereinafter mentioned down to the fourth day 
of July one thousand seven hundred and seventy-six, be and the same is hereby 
declared to be of force in this Territory; provided, the said common and statvte 
law be not inconsistent with the constitution and laws of the United States and 
the acts of the Legislative Council of this Territory.”!2 


6. An alcalde was an administrative official (usually a mayor) cr a judge in Spain and 
Spanish colonies. 


7. 3 Stat. 654. 


8. The next legislative council convened on the second Monday in May. 1823, in St. Johns 
County, at St. Augustine. Before the meeting could be held, the legislative records had to be 
transported from Pensacola to St. Augustine. The condition of the reads and the primitive 
methods of travel were such that it required 28 days to transport the records, according to the 
J. A. Robertson edition of ‘‘A History of Florida from the Treaty of 1763 to Our Own Times,” by 
Caroline Mays Brevard, vol. 1, p. 76. 

The legislative council decided that the inconvenience and expense were too great to permit 
the holding of the meetings of the council alternately at Pensacola and St. Augustine and that 
there should be only one capital of the territory. Governor Duval agreed with the council, and 
accordingly two commissioners were appointed to select a site for a new capital. These com- 
missioners were Dr. William H. Simmons, of St. Augustine, and John Lee Williams, of Penasocla. 
They selected the site on which Tallahassee is now located, approximately half way between 
St. Augustine and Pensacola. Since that time all legislative meetings, beginning with the meeting 
in December, 1824, have been held in Tallahassee. See F.S.A. vol. 1, p. CXI 

9. Laws 1822, pp. 1-6. 

10. Laws 1822, p. 6. 

11. Laws 1822, p. 53. James I (1603-1625). 

12. Laws 1823, p. 136. 
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By an act of June 24, 1823, the legislative council established county courts 
with probate jurisdiction. Sections seven and thirteen of that act read as 
follows: 

“Sec. 7. Be it further enacted, That the County Courts hereby established, 
shall be the courts of probate within their several counties.” 

“See, 18. Be it further enacted, That the said county courts shall be offices 
of original record for deeds, mortgages, wills and other instruments required 
by law to be recorded within their respective counties.”1% 

The legislative council at the same session, in 1823, passed an act entitled 
“An Act Respecting the Probabe of Wills and the Granting of Letters Testa- 
mentary, Letters of Administration, and Duties of Executors, Administrators and 
Guardians.”!4 This act, approved June 28, 1823, is based largely on the common 
and statute laws of England. 

Another act, approved June 29, 1823, is entitled “An Act Concerning Wills.”15 
It is based on those sections of the Statute of Frauds pertaining to wills, enacted 
in England in 1676;16 it has been superseded by subsequent legislation. 

The legislative council, on November 6, 1829, again passed an act adopting the 
common law, entitled “An Act Providing for the Adoption of the Common and 
Statute Laws of England, and for Repealing Certain Laws and Ordinances.’’!? 
This act is in practically the same language as the act of 1823, and appears to 
have been enacted to make effective certain British statutes pertaining to crimes 
and misdemeanors. This act has been carried forward in all subsequent statutes 
of the state of Florida and is now found in Florida Statutes Annotated, in the 
following language: 

“2.01. Common Law and Certain Statutes Declared in Force.—The common 
and statute laws of England which are of a general and not a local nature, with 
the exception hereinafter mentioned, down to the fourth day of July, 1776, are 
declared to be of force in this state; provided, the said statutes and common 
law be not inconsistent with the constitution and laws of the United States and 
the acts of the legislature of this state.” 


As the statute laws of England pertaining to wills were thus adopted as the 
basis of the Florida laws on this subject, it becomes necessary to discuss briefly 
the English -statutes pertaining to wills. 


ENGLISH STATUTES 


William the Conqueror, after the Norman Conquest in 1066, introduced 
feudalism into England. This resulted in a complete change of the system of land 
tenure in England and ultimately made it impossible for several centuries for 
an owner of lands to dispose of them by will.1% After the feudal system fell 
into disuse, the right to make a will of lands was reestablished. The first statute 


13. Laws 1823, p. 8. An act approved September 16, 1822, provided that the e 
of the several counties had jurisdiction to probate wills and sdideiter estates. The mee 
above mentioned stripped the circuit courts of their probate jurisdiction and gave it to the 
county courts. idea b 
The act of 1823 prov or the organization of county courts in the four coun 
in the territory of Florida. A similar act was passed on December 29, 1824 (Laws 182" 7 Te 
which provided for a county court in “each of the counties” of the territory of Florida. This act 
then or thereafter created. Sections 6 and 13 
0 e act o ecember 29, 24, contain identically the same provision 
of the act of 1823 quoted in the text above. 
14. Laws 1823, p. 91. 


15. Laws 1823, p. 129. By an act edopted in 1825 (Laws 1825, p. 28), the legislative council 
provided that, where no county court had been organized in a county, the administrator could 
apply to a county court in an adjoining county for leave to sell land of the deceased. It also 
provided that the clerk of the county court could act as administrator in certain instances. In 1828 
the legislative council passed another act entitled “An Act Concerning Wills, Letters Testamentary 
and Administration, and the Duties of Executors, Administrators and Guardians.” This act was 
approved November 21, 1828. This act was based on the common and statute laws of England; 
it is no longer in force in the state of Florida as it has been superseded by subsequent legislation. 

16. 29 Car. II, ch. 3. This statute became effective in 1677. 

17. Laws 1829, p. 9. 

18. Holdfast ex dem. Anstey v. Dowsing (1746), King’s Bench, 2 Str., p. 1253; Edward 
Jenks, A Skort History of English Law, p. 38; 2 Pollock & Maitland, History of English Law, p. 313. 
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of wills was enacted in 1540.19 The effect of this statute was to make lands 
held in fee simple devisable by written will to the extent of two-thirds where 
the tenure was by knight service, and of the whole where it was in socage. 

As this first statute of wills did not prevent corporations from taking lands 
by devise, and as the statutes of mortmain prohibited gifts of land to ecclesiastical 
corporations, Parliament two years later enacted a second statute of wills entitled 
“An Act for the Explanation of Wills.”2° By this act the power to make a devise 
of land to a corporation, either temporal or ecclesiastical, was qualified. As wills 
of personal property were governed by ecclesiastical law, these statutes did not 
make any change in such wills. 

Under these statutes, married women, minors, idiots, and lunatics were in- 
capacitated to make wills. . It was necessary that a will of lands under these 
statutes should be in writing, but it was not necessary to have witnesses to it. 
Simple notes in the handwriting of the testator, or even in the handwriting 
of another person, constituted a sufficient will when the testator intended such 
writing to be his will. The testator could show his intention by making known 
the contents of such paper and declaring it to be his will. Under such a loose 
system of making a will, it was natural that frauds and forgeries should abound. 
This condition finally led to the enactment of one of the most famous statutes 
ever passed by the English Parliament, the Statute of Frauds, which is primarily 
a wills act. This statute became effective in 1677, in the twenty-ninth year of 
the reign of Charles II. It was designed chiefly for the purpose of preventing 
the frauds, forgeries, and perjuries resulting from the first wills acts of 1540 
and 1542; it provided for the manner in which wills of realty and of personalty 
should be executed. By the nineteenth, twentieth, twenty-first, and twenty- 
second sections of this statute, certain restrictions were placed on nuncupative 
wills and on the repeal or alteration of written wills of personal property. 

By the fifth section of this statute, it is provided that all devises and bequests 
of lands and tenements shall be in writing, signed by the testator 

“or by some other person in his presence and by his express directions, and 
shall be attested and subscribed in the presence of the said devisor by three or 
four credible witnesses.” 

This section opened many questions with which the courts have since puzzled 
themselves. It took more than two centuries to settle such questions as the 
following, if, indeed, they are absolutely settled yet: What is it that is attested? 
What is meant by “in the presence of the testator”? Was it necessary for all 
the witnesses to subscribe the will in the presence of one another? Must attesta- 
tion follow the act attested? There are many interesting decisions indicating 
the struggles of the courts with such problems.” 

The sixth section of the Statute of Frauds indicated the solemnities necessary 
for revoking a will. Under this section, in order that a will may be revoked, 
it must be done by 

“some other will or codicil in writing, or other writing declaring the same, or 
by burning, cancelling, tearing, or obliterating the same by the testator himself, 
or in his presence and by his directions and consent.” 


Many interesting decisions dealing with these methods of revocation indicate 


the long and tedious way over which our present law on the subject of revocation 
has advanced to attain even its present status.?2 


Besides the other provisions of the Statute of Frauds as to wills, the fifth 
section provided that a will must be attested by three or four credible witnesses. 


19. 32 Henry VIII, 1540, ch. 1. 

20. 34 Henry VIII, 1542, ch. 5. 

21. Shires v. Glascock (1687), 2 Salk. 688; Ellis v. Smith (1754), 1 Ves.Jr. 11; Casson v. Dade 
(1781), 1 Bro.C.C, 99; White v. ‘Trustees of British Museum (1829), 6 Bing. 310; Brooks v. Duffell 
(1857), 23 Ga. 441; Reed v. Roberts (1858), 26 Ga. 294, 71 Am.Dec. 210. 

22. Hitchins v. Basset, King’s Bench (1688), 2 Salk. 592; Bibb v. Thomas (1775), 2 W.BI. 
1043; Larkins v. Larkins (1802), 3 B. & P. 16; Perkes v. Perkes (1820), 3 B. & Ald. 489. 
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The courts again had trouble in determining who were credible witnesses. So 
strict did the courts become in their interpretation as to who were credible wit- 
nesses that a gift in a will to a subscribing witness, even though for a trifling 
amount to a servant called in to witness the will, was held to invalidate the 
entire instrument.?% 

To remedy this condition Parliament passed in 1752, in the twenty-fifth year 
of the reign of George II, an act which made such witness competent but declared 
the legacy or devise to such witness void. It also declared that creditors of the 
testator should be considered competent witnesses. By the tenth section of this 


act, its provisions were extended to the “British Colonies or Plantations in 
America.” 


EFFECT OF ENGLISH STATUTES ON FLORIDA PROBATE LAW 


As explained above, the Legislative Council of Florida adopted the common 
and statute laws of England which were of a general and not of a local nature 
and in force on July 4, 1776, with the exceptions above noted. The result of this 
legislation was to make those sections of the Statute of Frauds pertaining to 
wills operative in the state of Florida. For this reason it became necessary in 
Florida for a will devising land, unless it was a nuncupative will, to be in writing 
and signed and attested according to the requirements of the English Statute 
of Frauds. A written will of personalty, neither signed nor attested, was a 
valid instrument under the Statute of Frauds if it could be proved that it was 
prepared according to the directions of the deceased and approved by him. 


This rule was changed by statute in Florida to the extent that it was necessary, 
prior to the Probate Act of 1933, for a will of personal property to be signed 
by the testator or by some other person in his presence and by his express direc- 
tion, but it was unnecessary for such will of personalty to be witnessed. The 
Probate Act of 193374 changed this rule so that it is now necessary for wills 
of personalty to be executed with the same formality as wills of realty. 

Three attesting witnesses to wills of real estate in Florida were necessary 
until the adoption of the Revised Statutes of 1892, section 1795 of which reduced 
the number of witnesses from three or more to two or more. The common-law 
rule, established by the Statute of Frauds, that attesting witnesses to wills of 
real estate are necessary to the validity of such wills but not necessary to the 
validity of wills of personal property, was changed in Florida by section eight 
of the Probate Act of 1933. Prior to this act, an unattested will, signed by 
the testator, purporting to devise both real estate and personal property, if valid 
in other respects, was valid as to the personalty and inoperative as to the realty. 


This is not the rule now, as wills of realty and wills of personalty must be 
executed in the same manner.”® 


COURTS OF PROBATE IN FLORIDA 


As explained above, the legislative council, in 1823, provided for the establish- 
ment of county courts with probate jurisdiction. The powers and duties of 
the judges of such county courts were specifically enumerated in an act passed 
by the legislative council on February 17, 1833, as follows: 


“The judge of each county court, shall have power either in open court, or in 
vacation to take the probate of wills, grant and revoke letters testamentary, 


23. Holdfast ex dem. Ansley v. Dowsing (1746), King’s Bench, 2 Str. 1253. 

24. Laws 1933, ch. 16103, incorporated in F.S.A. § 731.01 et seq. 

25. Although Florida statutes (F.S.A. § 731.07) reqvire only two witnesses to a will, it is 
advisable that all wills be attested by three witnesses; for there are seven states in the Union 
which require three witnesses, and the testator, after the execution of his will, may establish his 
citizenship in a state where three witnesses are required. After his death his will might be 
declared invalid because of improper attestation. Furthermore, at the time of his death the 
testator may own Jand in one or more of the states which require three witnesses to a will. His 


will would not be invalid as to such land, even if legal in all other respects, unless it had been 
attested by three witnesses. 
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and letters of administration, appoint and displace guardians of infants, orphans, 
idiots, luniticks, and persons non compos mentis, and to make all necessary orders 
for issuing of process and notices. That letters testamentary, or of administra- 
tion, so granted by the said judge, shall be issued by the clerk, and bear test 
in the name of the judge. That said judge shall also have power to order sale 
and distribution, in all cases, according to laws of estates, testate or intestate, 
and shall have and exercise general powers as a judge of probate.” 

The Constitution of 1838, article V, section 9, required the general assembiy 
to provide 

“for the appointment in each county, of an officer to take probate of wills, to 
grant letters testamentary, of administration and guardianship; to attend to 
the settlement of the estates of decedents, and of minors, and to discharge the 
duties usually pertaining to courts of ordinary, subject to the direction and 
supervision of the courts of chancery, as may be provided by law.” 

Florida was admitted to the Union as a state by an Act of congress, approved 
March 3, 1845. The legislature, on July 25, 1845, put into effect the provision of 
the Constitution of 1838 above quoted and provided for the appointment of a 
judge of probate in each county who 

“shall have all the powers and shall perform all the duties heretofore pre- 
scribed by law as the powers and duties of Judges of the County Courts when 
acting as courts of Ordinary.’ 

The judge of probate in each county was designated by the act of July 26, 
1845, as an ex officio member and as president of the board of county com- 
missioners. 

The term “courts of ordinary” applies to a tribunal with jurisdiction over 
probate and administration. In each county of the various states of the Union 
there is some tribunal of probate and administration. In some states this 
tribunal is called the probate court; in New York it is named the surrogate’s 
court; in Pennsylvania, the orphan’s court; in New Jersey, the prerogative court; 
in Georgia, the court of ordinary. In Florida it is styled the county judge’s 
court. The first constitution of Florida referred to it as the court of ordinary. 


The Constitution of 1861 carried the same provision with reference to probate 
and administration as the Constitution of 1838. The Constitution of 1865 con- 
tained the same provision, except that it stated that the officer of such court 
should “be styled the judge of probate.” In article VI, section 11, of the Constitu- 
tion of 1868, it is provided that there should be organized in each county a 
county court and that such court 

“shall have full surrogate or probate powers, but subject to appeal.” 

These provisions of the Constitution of 1868 with reference to the probate 
powers of county courts were made effective by the act of August 4, 1868, in 
which it is provided 

“That the county court as a court of probate shall be open at all times for the 
transaction of its business, and the judge thereof shall have all the powers, and 
perform all the duties, prescribed by law, as the powers and duties of the judges 
of the courts of probate in the several counties of this State, except where the 
duties conferred by law upon the judges of probate heretofore are imposed upon 
other officers by the Constitution of this State.’ 

Article VI of the Constitution of 1868 was amended in 1875 so as to provide that 

“The County Court shall have power to take probate of wills, to grant letters 
testamentary, and of administration and guardianship, to attend the settlement 
of the estates of decedents and of minors, and to discharge the duties usually 
pertaining to Courts of Probate, subject to the direction and supervision of 


26. Laws 1833, p. 45. 


27. Laws 1845, pamphlet 14; Thompson’s Digest of Florida Laws, p. 58. 
28. Laws 18638, p. 14, ch. 1627. 
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the appellate and equity jurisdiction of the Circuit Court, as may be provided 
by law.” 

” Maticke V, section 17, of the Constitution of 1885, stripped the county courts 
of probate power and vested it in the county judge, in the following language: 

“The County Judge shall have jurisdiction of the settlement of the estates 
of decedents and minors, to order the sale of real estate of decedents and minors, 
to take probate of wills, to grant letters testamentary and of administration 
and guardianship, and to discharge the duties usually pertaining to courts of 
probate.”’29 

The right of trial by jury did not exist in the courts of ordinary—ecclesiastical 
courts—in England, and it does not exist in Florida in the probate courts, as 
there is no statute in this state authorizing such jury trials.3¢ 


JURISDICTION OF PROBATE COURT 


The probate court in Florida, known as the county judge’s court, is not a 
common-law court but is a court created by constitutional authority, and it has 
no jurisdiction except that conferred by the constitution of this state. It is 
referred to as a court of limited jurisdiction, not because its power over the 
matters within its jurisdiction is limited, but because the kinds of cases falling 
within its jurisdiction are limited. While the county judge’s court has no general 
equity powers, yet in so far as the subjects committed by the constitution to its 
exclusive jurisdiction are concerned, it may apply the law, whether it be statutory 
law, the rules of the common law, or the principles of equity.*! 

The Supreme Court of Florida, in the following language, has held that the 
county judge exercises his probate powers within a limited and defined sphere: 

“In respect to his probate powers, the county judge exercises a general juris- 
diction within a limited and defined sphere, but the jurisdiction so exercised by 


him is not that of a court of general jurisdiction according to the course of 
the common law.’’3? 


THE PROBATE ACT OF 1933 


Statutes have been enacted from time to time carrying out the requirements 
of the various constitutional provisions above mentioned with reference to pro- 
bate and administration. As heretofore explained, these statutes did not com- 
pletely remove the provisions of the common law and statutes of England, with 
the result that some of the provisions of the Statute of Frauds were in force in 
Florida with reference to wills or testaments of personal property as late as 1933. 
However, the Probate Act of 1933 completely revised the procedural and sub- 
stantive laws pertaining to wills and the administration of estates and repealed 
all laws in conflict therewith. 

This probate act was amended in some respects by each successive legisiature 
until 1941, when the legislature enacted the new Florida Statutes, in which the 
general laws of Florida were codified. Thus the Probate Act of 1933, as 


amended, became a part of the Florida Statutes and is now known as the Florida 
Probate Law.*? 


FLORIDA PROBATE LAW 


While the Probate Act of 1933 applied only to the estates of persons dying 
after 12:01 A. M., eastern standard time, October 1, 1933, the present Florida 


29. Crosby v. Burleson (1940), 142 Fla. 443, 195 So. 202. 

30. Lavey v. Doig (1889), 25 Fla. 611, 6 So. 259. 

31. Crosby v. Burleson (1940), 142 Fla. 443, 195 So. 202; State ex rel. North v. Whitehurst 
(1940), 145 Fla. 559, 1 So.2d 175; Pournelle v. Baxter (1940), 142 Fla. 517, 195 So. 163; 
Tyre v. Wright (1940), 144 Fla. 90, 197 So. 846; White v. Bourne (1942), 151 Fla. 12, 9 So. 2d 170. 
‘ The county judge’s court is ‘court of record’ but court of limited jurisdiction without chancery 
( 


owers, unless a power vested therein is a chancery, ell robate, power.” R <a 
1942), 150 Fla. 382, 7 So.2d 783(1). 

32. Spitzer v. Branning (1938), 185 Fla. 49, 184 So. 770; Epping v. Robinson (1884), 21 
Fla. 36; Robinson v. Epping (1888), 24 Fla. 237, 4 So. 812; Mott v. First Nat. Bank (1929), 
98 Fla. 444, 124 So. 36. 


33. F.S.A. § 731.01. 
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Probate Law governs the estates of all decedents, “whether dying prior to or 
after its enactment, provided, however, that estates of decedents dying prior 
to October 1, 1933, which are now*4 in the process of administration, may be 
completed and closed in accordance with the statutes and laws under which 
they. have heretofore been administered.’*5 


The Florida Probate Law appears in this volume with appropriate annotations 
by the publisher. 


* 


THE JUDICIAL COMEDY 
MATHEMATICS AND THE LAW 


By C. D. BLACKWELL, 
of the Palm Beach Bar. 


What is meant by “The Judicial Comedy” may be explained in this way: 

Take, for instance, an action at law brought to recover damages for the 
negligent death of a man say 40, years old in good health earning $2000 a year. 
It is the usual procedure in such actions to prove the decedent’s age, condition 
of health, the amount of his earnings and to introduce a standard table showing 
his life expectancy. A man 40 years old has a life expectancy of approximately 
28 years, according to the American Experience Table of Mortality. The courts 
invariably charge the jury, in such cases, that they may take into consideration 
the decedent’s condition of health, the amount he was earning at the time of his 
death and may consider the life expectancy table as bearing on the length 
of time he would have lived. The courts then instruct the jury that, whatever 
gross amount, if any, they find for the plaintiff must be reduced to its present 
worth. Now here is the comedy: Have you ever known a juror, circuit judge, 
lawyer or litigant in such an action who could explain how to compute present 
worth? It is doubtful that there has ever been a circuit judge in Florida, who, 
after giving such a charge, could then have explained to the jury the mathemat- 
ical processes necessary to compute the present worth of life annuities. Many 
lawyers have been asked to explain how it is done and none have been found 
who could do so. 

A few lawyers, trying to show an easy way out, have referred to certain 
annuity tables computed on the basis of various rates of interest and showing 
the present value of an annuity of $1.00 payable annually during the lives of 
individuals of various ages. If the present value of a life annuity of $1.00 is 
known, it is no trouble to determine the present value of a life annuity of 
$2000, because it is simply 2000 times as much as a life annuity of $1.00. Some 
of these annuity tables are found in Volume 5 of the Compiled General Laws of 
Florida, page 4206 and in Volume 2, Florida Statutes, 1941, page 1282, and 
also in the back of the first edition of Carson’s Florida Common Law Pleading. 

No lawyer referring to the annuity tables, however, has been able to explain 
how those tables were constructed. Were the amounts computed at simple or 
compound interest; and, if at compound interest, were they computed on the 
basis of one conversion period per annum or a more often or less frequent con- 
version period? 

The case of Aetna Life Insurance Company vs. Gueher, (C.C.A. Cal.) 50 
Fed. (2nd) 657, holds that present worth is to be computed at simple interest at 
the legal rate. The case of Humphries vs. Ash, 6 Atl. (2nd) 435, 90 N. H. 223, 
holds that present worth is to be computed at compound interest at the average 
current rate according to standard investment practice. 


34. The Florida Statutes of 1941 became effective July 29, 1942. 
35. F.S.A. § 731.02. 
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It would seem that, when the court instructs the jury to reduce the gross 
amount to its present worth, that the instruction is incomplete unless the jury 
is told what rate of interest should be applied and whether the computation should 
be at simple or compound interest. Whether the computation should be at simple 
or compound interest is a question of law to be decided by the court, but when 
that question of law has been determined it then becomes a problem for the . 
mathematician. 


What then about the annuity tables? If the court should follow the California 
case and instruct the jury that the computation must be at simple interest, could 
the tables then be used? Or, if the court should follow the New Hampshire 
ease and instruct the jury that the computation must be made at compound 
interest, could the tables then be used? 


What method was used to compute the various amounts reflected by the 
annuity tables? First, they are based on compound interest with an annual 
conversion period. If you will refer to the 6 per cent annuity table based on 
the American Experience Table of Mortality, found on page 1207 of Carson’s 
Florida Common Law Pleading, 1st Edition, you will find that $12.291 is given 
as the present worth at 6 per cent interest of an annuity of $1.00 payable an- 
nually for life to a man 40 years old. ‘ 


What was the method used to determine that $12.291 is the present worth of 
a life annuity of $1.00 payable to a man 40 years old? If a man 40 years old 
is to receive $1.00 each year for life, it is natural to assume that, since his 
life expectancy is approximately 28 years according to the American Experience 
Table of Mortality, $1.00 a year for 28 years would be the gross amount which, 
when reduced to its present worth, would result in the amount of $12.291 given 
in the table. That, though, is not the case. That amount is not found in that 
way, and the annuity tables were not constructed on that basis. His life ex- 
pectancy of 28 years was not considered and the life expectancy table was not 
used or referred to in computing that amount. The computation is based on 
the mortality table and not on the life expectancy table. Don’t confuse the two. 
In computing, according to the method used in constructing the annuity tables, the 
present worth of a life annuity of $1.00, payable annually to a man 40 years old, 
they allow him, as a basis for the computation, $1.00 a year for 55 years as 
the gross amount of his income, because 55 years will take him to the end of the 
mortality table which closes at 95 years of age. Then each annual payment 
of one dollar over a period of 55 years is reduced first to its discount value on 
the basis of compound discount; that is, the first dollar is discounted for one 
year, the second is discounted for two years, and so on. That, however, is not 
all that is done. The dollar for each year, after being thus discounted, is further 
reduced in proportion to the man’s probability of living to receive it, because 
when he dies payments to him stop. When is the method used to find first, the 
discount value, and second, to compute this probability? The American Ex- 
perience Table.of Mortality, found on page 4207, Vol. 5, of the Compiled General 
Laws of Florida, page 1382 Vol. 2, Florida Statutes 1941, shows that there are 
78,106 persons living at the age of 40. To pay them $1.00 each for the first 
year will take only $77,341 because some of them will have died and there will 
be only 77,341 persons out of the original 78,106 living at the end of the first 
year. To reduce $77,341 to its discount value at 6 per cent interest, you must 
divide it by 1.06. That will give the discount value of the first annuity payment 
of $77,341.00. Since that discount value is, however, an amount which belongs 
only proportionately to one of the 78,106 persons 40 years of age, you must 
divide it by 78,106 to determine the present worth of the first annual payment 
of $1.00 to one man 40 years old. Then to pay 78,106 persons 40 years of age 
$1.00 each for the second year will take only $76,567.00 because some more of 
them will have died, and there will be only 76,567 persons out of the original 
78,106 living at the end of the second year. To reduce $76,567.00 to its dis- 
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count value, you must divide it by 1.06 raised to the 2nd power, because it must 
be discounted for two years. Since that discount value is, however, an amount 
which belongs only proportionately to one of the 78,106 persons 40 years of age, 
you must divide it by 78,106 to determine the present worth of the second 
annual payment of $1.00 to one man 40 years old. Then to pay 78,106 persons 
40 years of age $1.00 each for the third year will take only $75,782.00, because 
some more will have died, and there will be only 75,782 persons out of the 
original 78,106 living at the end of the third year. To reduce $75,782.00 to its 
discount value, you must divide it by 1.06 raised to the third power, because 
it must be discounted for three years. Since that discount value is, however, an 
amount which belongs only proportionately to one of the 78,106 persons 40 years | 
old, you must divide it by 78,106 to get the present worth of the third annual 
payment of $1.00 to one man 40 years old. Then by continuing in that way 
through the mortality table you will finally come to the 55th payment. To pay 
78,106 persons 40 years of age $1.00 each for the 55th year will take only 
$3.00, because by then, according to the mortality table, all of the 78,106 persons 
40 years of age will have died except 3. To reduce that $3.00 to its discount 
value, you must divide it by 1.06 raised to the 55th power, because it must be 
discounted for 55 years. Since that discount value is, however, an amount which 
belongs only proportionately to one of the 78,106 persons 40 years of age, you 
must divide it by 78,106 to determine the present worth of the 55th annual 
payment of $1.00 to one man 40 years old. If you follow this process through, 
beginning with the 78,106 persons 40 years old and continue through the mor- 
tality table to the 3 persons 95 years old, and in that way find separately the 
present worth of each annual payment of $1.00, and then add together those 
separate amounts so found, the result will be $12,291 which is the amount given 
in the table. That is the way and the process that must be followed if you com- 
pute the present worth of a life annuity of $1.00 payable to a man 40 years old 
and obtain the same answer as that reflected by the annuity table. If a person 
only 20 years old has a life annuity of $1.00, his gross will be $1.00 each year 
for 75 years, and you will have to make 75 computations to determine its present 
worth. 

Of course insurance companies would compute the present worth of a life 
annuity payable to a man 40 years old, or to a man 20 years old, as the case 
may be, by the use of tables worked out in advance called commutation columns. 
Because they use these tables, however, does not mean that they do not follow 
the above process. It means only that they have followed the same process in 
advance and recorded for future use the results of their findings. 

To demonstrate that this mathematical process will produce the same answer 
as one obtained from the annuity tables, we will take this example: 

What is the present value at 6 per cent interest of a life annuity of $1.00 
payable annually to a man 91 years of age? According to the mortality table 
there are 462 persons living at 91 years of age; 216 living at 92; 79 living at 
93; 21 living at 94; and 3 living at 95. To compute the present worth by the 
method as outlined, we must divide 216 by 1.06; 79 by 1.06 raised to the 2nd 
power; 21 by 1.06 raised to the 3rd power; 3 by 1.06 raised to the 4th power; 
and then divide the sum of these results by 462. 

Following is a statement: 


Age No. of Per- 
sons Living 


91 462 

92 216 — 1.06 = 203.773586 
93 79 — 1.1236 = 170,309719 
94 21 1.191016 — 17.632005 
95 3 — 1.262477 — 2.376281 


$294.091591 
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$294.091591 is the aggregate present value of a life annuity of $1.00 
payable to each of 462 persons 91 years of age. That sum must be di- 
vided by 462 to determine the value to one. 

Hence, 294.091591 — 462 — .636562 (Answer) 


This answer is more accurate than that given in the table because carried 
six decimal places. The answer in the table is rounded off at the third decimal 
place. If this answer is rounded off at the third decimal place, it will be .637, 
and that is the same answer as that given in the table. See the 6 per cent 
American Experience Annuity Table on page 1207 of Carson’s Florida Common 
Law Pleading, 1st Edition. There is a vast difference between an annuity of 
. $1.00 payable annually to a man for 28 years and a life annuity of $1.00 pavable 
annually to a man whose life expectancy is 28 years. In the first case the 
annuity is paid without regard to life or death, whereas, in the second, the 
payments cease at death and the probability of receiving it is considered 


To determine a man’s probability of living involves the same principle and 
requires the same mathematical process as it does to determine his prot-ability 
of drawing an ace from a deck of cards. If a man is to get $100 if he lives 
a year, what is his probability of living? If he is to get $100 if he draws an 
ace from a deck of cards, what is his probability of drawing an ace? The piob- 
lems do not differ in principle and require the same method of computation. 


A card problem analogous to a life annuity problem may be stated thus: 

A man is to draw four cards from a deck and is to win $100 every time 
he draws an ace; the drawing is to stop upon his first failure to draw an ace; 
the first draw is to be made one year from now, the second two years from 
now, the third three years from now, and the fourth four years from now. 
What is the present worth of his mathematical expectation? 

The first $100 being due one year from now must be divided by 1.06 to get 
its present discount value. The result of that division is $94.339623, and that 
amount must be multiplied by 1/13, because, since there are 4 aces in a deck 
of 52 cards, his probability of winning is 1/13. That result is $7.26, which is the 
present value of his mathematical expectation of drawing the first ace. The 
second $100, being due in two years, must be divided by 1.06 raised to the 
2nd power to get its present discount value. The result of that division is 
$88.999644, and that amount must be multiplied by 1/17, because, when he comes 
to the second draw, there will be only 3 aces and 51 cards left in the deck, and, 
hence, his probability of winning the second $100 is 1/17. That result is 5.24, 
which is the present value of his mathematical expectation of drawing the 
second ace. The third $100 being due in three years must be divided by 1.06 
raised to the 3rd power to get its present discount value. The result of that 
division is $83.961228, and that amount must be multiplied by 1/25, because 
when he comes to the third draw there will be only two aces and 50 cards in 
the deck, and, hence, his probability of winning the third $100 is 1/25. That 
result is $3.59, which is the present value of his mathematical expectation of 
drawing the third ace. The fourth $100 being due in four years must be 
divided by 1.06 raised to the 4th power to get its present discount value. The 
result of that division is $79.209366, and that amount must be multiplied by 
1/49 because, when he comes to the fourth draw, there will be only one ace and 
49 cards in the deck, and, hence, his probability of winning the fourth $100 
is 1/49. That result is 1.62, which is the present value of his mathematical 
expectation of drawing the fourth ace. The total of these amounts is $17.71 and 
that is the total present value of his mathematical expectation. 

The annuity tables are developed on exactly the same principle as the 
solution to this card problem and the amounts in the tables are derived by the 
same mathematical processes. 

If a young man is to receive $100 each year for four years, if he lives, we 
would say that his probability of receiving it is very great; whereas, if he is to 
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receive $100 every time he draws an ace, and he has four draws, we would say 
that his probability of winning is very small. The wide difference in the two 
probabilities, however, does not present any difference in principle or require 
any different mathematical processes to determine those probabilities. 

In computing the present worth of a life annuity, according to this method, 
the life expectancy table, as such, has no place and can serve no useful purpose. 
Volume 5 of the Florida Compiled Laws has two mortality tables, the Anierican 
Experience Table of Mortality and the National Fraternal Congress Table of 


Mortality. It contains also what are labeled “Carlisle Mortality Table” and 
“Northampton Mortality Table.” These latter tables, however, are not mortality 
tables. 


They are life expectancy tables and would be of no use or benefit to a 


mathematician in computing the present worth of a life annuity according to 
the method as herein explained. 


Lifei Record Closed 


Final rites for MARION BOYD 
JENNINGS, 66, one of the outstanding 
attorneys in Jacksonville, who died at 
his home, 2116 Riverside Avenue, were 
held on April 16th. Mr. Jennings was 
a graduate of the University of South 
Carolina and was a member of Pi Kap- 
pa Alpha fraternity. He practiced law 
for over 35 years and was a member 
of the Jacksonville, Florida, and the 
American Bar Associations. He is sur- 
vived by his widow, Mrs. Irma Lanier 
Jennings; one daughter, Mrs. W. Wil- 
son Taylor of Arlington, Va.; two sis- 
ters, Mrs. M. E. Curlee of Winnsboro, 
S. C., and Mrs. J. Bailey Gordon, of 
Rome, Ga., a granddaughter, Miss Jean 
Lanier Taylor of Arlington, Va., and a 
number of other relatives in Florida 
and South Carolina. 


MARSHALL F. SANDERS, 51, at- 
torney of 1631 W. 28th Street, Sunset 
Isle No. 1, Miami Beach, died on May 
ist. He went to Miami from Green- 
wood, S. C., and was a member of the 
Dade County Bar Association, Harvey 
Seeds post, American Legion, and Cen- 
tral Baptist Church. Surviving are his 
‘wife, Mrs. Rose Sanders and a daugh- 


ter, Miss Nancy, both of Miami Beach; 
his mother, Mrs. M. F. Sanders, Green- 
wood and two sisters, Mrs. William 
Hagood, New Bern, N. C., and Mrs. 
Carl Sneed of Greenwood, where his 
body was sent for burial. 


FREDERICK M. HARRIS, promin- 
ent Bartow attorney, passed away on 
April 28th, in the Veteran’s Hospital 
at Bay Pines, after a few days illness. 
The deceased was born July 2, 1889 in 
Greensboro, Georgia, where he resided 
until 1925 when he moved to Bartow. 
He was admitted to the Florida Bar in 
1926 and has practiced law in Bartow 
continuously since that time. He was 
a member of the Polk County and Flor- 
ida Bar Associations. The survivors 
include his wife, Mrs. Annie Claire 
Harris and two daughters, Mrs. Gerald 
Conner, and Miss Lois Claire Harris, 
a member of the junior class of Sum- 
merlin institute. He leaves also one 
grandson, Jerry Conner; a sister in 
Umatilla, and a brother in Georgia. 
His only son, Pfe. Fred Harris, Jr., U. 
S. Marine Corps, died last July in San 
Diego, California, as the result of an 
accidental fall. 
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Lawyers in the Armed Garces 


A recent letter from LT. COL. ED. 
R. BENTLEY, of the Headquarters, 9th 
Tactical Air Command, reports LT. 
COL. EDW. HEMPHIL is the Judge 
Advocate for the 5th Infantry Divisicn, 
LT. COL. BILL SIMMONS, of Talla- 
hassee is the Executive Officer for the 
28th Division, LT. COL. GEORGE W. 
ENGLISH, of Ft. Lauderdale, is the 
Judge Advocate for the 3rd Bomber 
Division of the 8th Air Force, MAJOR 
BILL GAUTIER, of New Smyrna, is in 
the Quartermaster of the 8th Air Force, 
MAJOR MILO VEGA of Tampa, is the 
Adjutant of the 9th Bomber Command, 
which is part of Col. Bentley’s organ- 
ization; and MAJOR JOHN R. PAR- 
KINSON is the Chief Examiner of the 
Branch Office of the Judge Advocate 
General, the position Col. Bentley for- 
merly held until he obtained a transfer 
to a combat outfit. 

E. CHESTER WHITTLE, young Or- 
lando attorney and chairman of the 
post-war planning committee of the 
Junior Chamber of Commerce, has been 
commissioned an ensign in the United 
States Naval Reserve, according to an- 


nouncement from Jacksonville April 
22nd. Whittle is the son of Elmer 
Whittle of Sarasota and before going 
to Orlando in 1941 was with the law 
firm of Marks, Marks, Holt, Gray and 
Yates in Jacksonville. His wife is the 
former Margaret Harden Sullivan of 
Savannah, Georgia, and they have two 
children, Bobby 5 and Chester, Jr., 6 
months. The new ensign took a lead- 
ing part in the civic and business af- 
fairs of Orlando. He was formerly 
with the firm of Giles & Gurney, and 
in March 1943 set up the law firm of 
Radebaugh & Whittle, with Cushman 
Radebaugh of Orlando. He was first 
vice president of the Orlando Jaycees 
for the past year and is secretary- 
treasurer of the Orange County Bar 
Association, besides district chairman 
for the Florida State Bar Association 
on Legal Aid to Service Men. Whittle 
attended Sarasota High School, Tome 
School, Marion Military Institute, the 
University of Pennsylvania, University 
of Florida and Stetson University. He 
took his law degree at the University 
of Florida. 


Lecal Bar Associations 


The DADE COUNTY BAR ASSO- 
CIATION met on Wednesday, April 
26th, for its monthly luncheon meet- 
ing in the private dining room of the 
Royal Center restaurant, 300 S. E. 
First Street, Miami. Dan Redfearn, 
guest speaker, discussed “Consolidation 
of Courts.” 

John Cotten, President of the JOHN 
MARSHALL BAR ASSOCIATION at 
the University of Florida during the 
first semester, graduated at the end 
of the term. An election held at the 
beginning of the second semester nam- 
ed Bruce Crawford as President and 
Fred White as Secretary-Treasurer. 
Mr. Crawford served as Secretary- 
Treasurer during the first semester. 


Standing committees, Palm Beach 
County Bar Association, 1944, are as 
follows: 

Program and Entertainment Com- 
mittee: S. H. Adams, Chairman; Man- 
ley Caldwell, E. Harris Drew, R. C. 
Alley, Robert L. Earnest, Judge R. P. 
Robbins. 

Membership and Attendance Com- 
mittee: Clyde G. Trammel, Chairman; 
C. H. Earnest, M. L. Esarey, Henry 
F. Lilienthal, Willard Utley, Newman 
T. Miller, F. A. Currie, O. S. Miller. 

War Work Committee: C.H. Earn- 
est, Chairman; Wesley Houser, Willard 
Utley, Edward G. Newell, M. L. Esarey. 

Legal Aid Committee: A. F. O’Con- 
nell, Chairman; Elmore Cohen, Wesley 
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Houser, Jack Ohlhaber, Harry Good- 
mark, R. C.-Chillingworth, William C. 
Sherrill. 


Legal Institutes Committee: M. H. 
Mizell, Chairman; Judge J. S. White, 
L. S. Gauldin, A. C. Fordham, Loren 
D. Simon. 


Court Advisory Committee: Horner 
C. Fisher, Chairman; Earnest Metcalf, 
C. D. Blackwell, Geo. Coleman, Mar- 
shall B. Wood, J. Field Wardlaw, Sid- 
ney J. Catts. 


Resolutions and By-Laws Committee: 
Harry W. Stewart, Chairman; E. M. 
Baynes, R. K. Lewis, W. F. Finch, Jor- 
dan Johnson, Jos. D. Farrish. 

Publications and Publicity Commit- 
tee: Arthur H. Shoupe, Chairman; A. 
R. Roebuck, A. S. Bussey, R. S. Yeo- 
mans, R. R. Richardson. 


Public Relations Committee: Charles 
H. Warwick, Jr., Chairman; J. D. Ged- 
ney, Frank J. Wideman, J. K. William- 
son, Edwin T. Osteen. 


Admission to Bar Committee: Willis 
Sherrill, Chairman; J. H. Lesser, Hom- 
er T. Amis, Walter W. Foskett, Joseph 
F. Gunster. 


Law Reform Committee: Paul W. 
Potter, Chairman; W. Q. Cain, M. F. 
Baugher, L. A. Mooney, Edward G. 
Newell. 

Legislative Committee: R. K. Lewis, 
Chairman; John E. Bollinger, John 
Zeigler, O. B. Hazen, John R. Beacham, 
R. C. Williams. 


Unauthorized Practice of Law Com- 
mittee: Marshall B. Wood, Chairman; 


W. F. Finch, M. N. Dunn, Bert Winters, 
R. C. Prescott. 


They Tell 


W. A. SHEPPARD, JIM C. CLE- 
MENTS and JOHN K. WOOLSLAIR 
announce the dissolution of the law firm 
of SHEPPARD, CLEMENTS and 
WOOLSLAIR, as of April 1. Lt. Shep- 
pard, who is now serving with the 
Army, and Mr. Woolsair announce the 
formation of the new firm of SHEP- 
PARD and WOOLSLAIR. Mr. Wools- 
lair will carry on the practice of law 
by the firm in Fort Myers until the 
return of Lt. Sheppard. Jim C. Cle- 
ments is at present located in Wash- 
ington,- D. C. 

DAVID J. LEWIS, Jacksonville at- 
torney, assumed his new duties as At- 


torney for the State Welfare Board. 
He succeeds Frank J. Heintz, who re- 
signed to become Assistant Attorney 
General of Florida. 

GEORGE P. RANEY, Jr., Assistant 
United States Attorney at Tampa for 
the last ten years, has resigned, effec- 
tive immediately, to go into private 
practice of law. He said he had sent 
his resignation April 29th to the At- 
torney General of the United States and 
would again become active in the prac- 
tice of law with his father, George P. 
Raney, Sr., in the law firm of Raney, 
Raney and Anderson. 


PRECEDENT * 


Mr. Justice Roberts is profoundly 
concerned as to the, effect of the fre- 
quent. discarding of precedents, both 
old and more recent, in a growing num- 
ber of decisions by the present Su- 
preme Court. In a dissenting opinion, 


concurred in by Mr. Justice Frank- 
furter, in Mahnich v. Southern Steam- 
ship Company (Jan. 31, 1944), he 
voiced his fears as follows: 
“The evil resulting from over- 
ruling earlier considered decisions 


3 


168 


FLORIDA LAW JOURNAL 


must be evident. In the present 
case, the court below naturally felt 
bound to follow and apply the law 
as clearly announced by this court. 
If litigants and lower federal 
courts are not to do so, the law 
becomes not a chart to govern con- 
’ duct but a game of chance; instead 
of settling rights and liabilities it 
- unsettles them. Counsel and par- 
ties will bring and prosecute ac- 
tions in the teeth of the decisions 
that such actions are not maintain- 
able on the not improbable chance 
that the asserted rule will be 
‘thrown overboard. Defendants 
will not know whether to litigate 
or to settle for they will have no 
assurance that a declared rule will 
be followed. But the more de- 
plorable consequence will inevitably 
be that the administration of jus- 
tice will fall into disrepute. Respect 
for tribunals must fall when the 
bar and the public come to under- 
stand that nothing that has been 
said in prior adjudication has force 
in a current controversy. 


“Of course the law may grow to 
meet changing conditions. I do 
not advocate slavish adherence to 
authority where new conditions re- 
quire new rules of conduct. But 
this is not such a case. The ten- 
dency to disregard precedents, in 
the decision of cases like the pres- 
ent has become so strong in this 
court of late, as in my view, to 
shake confidence in the consistency 
of decision and leave the courts 
below on an uncharted sea of doubt 
and difficulty without any confi- 
‘dence that what was said yesterday 
will hold good tomorrow, unless 
indeed a modern instance grows 
into a custom of members of this 
court to make public announce- 
ment of a change of views and to 
indicate that they will change their 
votes on the same question when 
another case comes before the 
court. This might, to some extent, 
obviate the predicament in which 
the lower courts, the bar, and the 
public find themselves.” 


Hotel GEORGE@ 


WASHINGTON # 
300 Rooms with 
Bath and Shower. 

The Wonder Hotel of 
the South. Radio and 
every known facility 
class operation. 
GARAGE in direct 
connection with lobby. 


RATES... from $3.00 


300 Rooms with 
Bath and Shower. 
Famed for its hospitality 
and favored alike by 
Winter visitors and Com- 


connection with lobby 


RATES... from $2.50 


Hotel PENNSYLVANIA 
—formerly The Royal Worth— 
300 Rooms with Baths and Showers 
Open all the year. Outstanding hotel service and 
modern for d g guests. 


GARAGE 


Hotel GEORGE WASHINGTON 


200 Rooms with Baths and Showers 
Open all the year. Radio and every modem con- 
venience and service for summer and winter comfort. 
GARAGE service. 
w Reasonable Rates Posted in Every Room 


EROBERT KLOEPPEL MANAGEM EN } 
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e 
SACK SONVILEE 
Hotel 
MAYFLOWER 
GARAGE ia dvect 
GARA n direct 
J Hotel FLAGLER now in War Service 
WEST PALM BEACH 
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(The “modern instance” referred ruling Minersville District v. Gobitis, 
te immediately above is, as indicated in 310 U. S. 586.) 
a footnote, the case of Board of Edu- 


‘ Reprinted by permission from N. Y. Bar 
cation v. Barnette, 319 U. S. 624, over- Lawyer Service Letter. 


A “CREDO” AS TO THE JUDICIAL FUNCTIONS OF 
ADMINISTRATIVE TRIBUNALS* 


The foremost statesman thus far developed in and by the administrative 
agencies of the Federal Government was, by general acclaim, Joseph B. Eastman 
of Massachusetts, Chairman of the Interstate Commerce Commission and Di- 
rector of the Office of Defense Transportation, who died on March 15 as a 
result of overwork in wartime duties. On February 17, the evening before his 
fatal illness struck him down, this outstanding public servant was the guest 
of honor at a testimonial dinner given in Washington to commemorate his 
“silver anniversary” as a member of the Interstate Commerce Commission, to 
which he had been reappointed from time to time “by Presidents of varying 
outlook.” 

After a few pleasant reminiscences of his long service in Washington, Mr, 
Eastman made a statement of twelve things which he said were the essence 
of his experience and faith, based on his work in the oldest of the federal ad- 
ministrative tribunals. In its outlook and vital substance, Mr. Eastman’s pro- 
nouncement for impartiality and fair play was in accord with the spirit and 
objectives of the American Bar Association’s proposed bill for improving ad- 
ministrative procedures. Only in details of emphasis and methods could there 
be room or reason for divergence. 

In any event, his “credo” is a wise and militant declaration of the duty of 
all concerned to do their part in assuring the fair and impartial discharge of the 
quasi-judicial duties of all administrative tribunals: 

“(1) With the country as big and complex as it is, administrative tribunals 
like the Interstate Commerce Commission are necessities. Probably we shall 
have more rather than less. To be successful, they must be masters of their own 
souls, and known to be such. It is the duty of the President to determine their 
personnél through the power of appointment, and it is the duty of Congress to 
determine by statute the policies which they are to administer; but in the 
administration of those policies these tribunals must not be under the domination 
or influence of either the President or Congress or of anything else than their 
own independent judgment of the facts and the law. They must be in-position 
and ready to give free and untrammeled advice to both the President and Con- 
gress at any time upon request. Political domination will ruin such a tribunal. 
I have seen this happen many times, particularly in the states. _ 

“(2) The courts were at one time much too. prone to substitute their 
own judgment on-the facts for the judgment of administrative tribunals. They 
are now in danger ef going too far in the other direction. The principle that 
it is an error of law to render a decision not supported by substantial evidence 
is a salutary principle. The courts should enforce it. 

“(3) An administrative tribunal has a broader responsibility than a 
court. It is more than a tribunal for the settlement of controversies. The word 
‘administrative’ means something. The policies of the law must be carried out. 
If in any proceeding the pertinent facts are not fully presented by the parties, 
it is the duty of the tribunal to see to it, as best it can, that they are develaped 
of record. A complainant without resources to command adequate professional 


* Reprinted from: American Bar Association Journal. 
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help should be given such protection. The tribunal should also be ready to in- 
stitute proceedings on its own motion, whenever constructive enforcement of the 
law so requires. 

“(4) There is no safe substitute in the procedure of the tribunal for full 
hearing and argument of the issues, when they are in controversy, although the 
hearing need not always be oral. This takes time, but it is time well spent. 

“(5) The decisions of the tribunal should present succinctly the pertinent 
facts, as they are found to be, and the conclusions reached, but also state clearly 
the reasons for the conclusions. 

“(6) The statutes which the tribunal administers should be well, simply 
and carefully framed, but the personnel which does the administering is more 
important than the wording of the statute. Good men can produce better results 
with a poor law than poor men can produce with a good law. 

“(7) It is not necessary for the members of the tribunal to be technical 
experts on the subject matter of their administration. As a matter of fact, 
you could not find a man who is a technical expert on any large part of the 
matters upon which the Interstate Commerce Commission finds it necessary to 
pass. The important qualifications are ability to grasp and comprehend facts 
quickly and to consider them in their relation to the law logically and with an 
open mind. Zealots, evangelists and the crusaders have their value before an 
administrative tribunal, but not on it. Other important qualifications are 
patience, courtesy and a desire to be helpful to the extent that the law permits. 

“(8) Moral courage is, of course, a prime qualification, but there are often 
misapprehensions as to when it is shown. The thing that takes courage is to 
make a decision or take a position which may react seriously in some way upon 
the one who makes or takes it. It requires no courage to incur disapproval, 
unless those who disapprove have the desire and power to cause such a result. 
Power is not a permanent but a shifting thing. I can well remember the time 
when it was a dangerous thing to incur the displeasure of bankers, but there 
has been no danger in this since 1932. It became a greater danger to incur the 
displeasure of farm or labor organizations. There is nothing more important 
than to curb abuse of power, whenever it may reside, and power is always 
subject to abuse. 


“(9) Selection of the members of an administrative tribunal from different 
parts of the country has its advantages, but they turn to disadvantages if the 
members regard themselves as special pleaders for their respective sections. 

“(10) Sitting in dignity and looking down on the supplicants from the 
elevation of a judicial bench has its dangers. A reversal of the position now 
and then is good for the soul. It has for many years been my good fortune to 
appear rather frequently before legislative or Congressional committees. They 
are a better safeguard against inflation than the OPA. 

“(11) In any large administrative tribunal, like the Interstate Commerce 
Commission, a vast amount of the real work must necessarily be done by the 
staff. It is a difficult problem to give the individual members of the staff proper 
recognition for work well done—recognition on the outside as well as the inside. 
It is very important that this problem be solved, but I am frank to say that 
its full solution has not yet been reached. 


“(12) One of the great dangers in public regulation by administrative 
tribunals of business concerns is the resulting division of responsibility, as 
between the managements and the regulators, for the successful functioning 
of these concerns. For example, there was a tendency at one time, and it may 
still exist, on the part of those financially interested in the railroads to think 
of the financial success of those properties solely in terms of rates and wages 
and the treatment of rates and wages by public authorities. Sight was lost of 
the essentiality of constant, unremitting enterprise and initiative in manage- 
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_ ment. The importance of sound public regulation cannot be minimized, but it 


must not be magnified to the exclusion of those factors in financial success upon 
which ordinary private business must rely.” 


Commissioner Eastman was long interested in the American Bar Association, 
and was a speaker many times before the Association or its Sections. Despite 
minor divergencies of points of approach or experience, he was the close 
friend of many members of the Association, who will cherish his “credo” as a 


fitting summary of a philosophy of fairness and a life work which has so 
regrettably ended. 


THE BUSINESS OF OTHER PEOPLE’S FAITHS* 


The respondents had been convicted by a jury which had been permitted to 
pass upon the respondent’s good faith in circulating their religious views through 
the mails for financial gain. The Supreme Court of the United States, although 
holding that it was error in view of the First Amendment to allow this question 
to go to the jury, did not dismiss the indictment but remanded the cause to the 
Circuit Court of Appeals, Ninth Circuit, to enable that court to pass on certain 
remaining questions. However, Mr. Justice Jackson, in a dissent, stated his 
opinion that the indictment should have been dismissed by the Supreme Court. 
His views are of such interest as to warrant quotation at length: 


“The chief wrong which false prophets do to their following is not 
financial. The collections aggregate a tempting total, but individual 
payments are not ruinous. I doubt if the vigilance of the law is equal 
to making money stick by over-credulous people. But the real harm is 
on the mental and spiritual plane. There are those who hunger and thirst 
after higher values which they feel wanting in their humdrum lives. 
They live in mental confusion or moral anarchy and seek vaguely for 
truth and beauty and moral support. When they are deluded and then 
disillusioned, cynicism and confusion follow. The wrong of these things, 
as I see it, is not in the money the victims part with half so much as in 
the mental and spiritual poison they get. But that is precisely the thing 
the Constitution put beyond the reach of the prosecutor, for the price of 
freedom of religion or of speech or of the press is that we must put up 
with, and even pay for, a good deal of rubbish. 

“The prosecutions of this character easily could degenerate into re- 
ligious persecution. I do not doubt that religious leaders may be convicted 
of fraud for making false representations on matters other than faith 
or experience, as for example if one represents that funds are being used 
to construct a church when in fact they are being used for personal pur- 
poses. But that is not this case, which reaches into wholly dangerous 
ground. When does less than full belief in a professed credo become 
actionable fraud if one is soliciting gifts or legacies? Such inquiries 
may discomfort orthodox as well as unconventional religious teachers, for 
even the most regular of them are sometimes accused of taking their or- 
thodoxy with a grain of salt. 


“I would dismiss the indictment and have done with this business of 
judicially examining other people’s faiths.” 


* Reprinted from: N. Y. State Bar Association Lawyer Service Letter. 
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AN INDEPENDENT JUDICIARY THE APPROPRIATE 
GUARDIAN OF PRIVATE RIGHT 


“When the spirit of liberty has fled, and truth and justice are disregarded, 
private rights can easily be sacrificed under the forms of law. On the other hand, 
there is weight due to the consideration, that a bill of rights is of real efficacy 
in controlling the excesses* of party spirit. It serves to guide and enlighten 
public opinion, and to render it more quick to detect, and more resolute to 
resist, attempts to disturb private right. It requires more than ordinary hardi- 
ness and audacity of character to trample down principles which our ancestors 
cultivated with reverence; which we imbibed in our early education; which 
recommend themselves to the judgment of the world by their truth and sim- 
plicity ; and which are constantly placed before the eyes of the people, accompanied 
with the imposing force and solemnity of a constitutional sanction. Bills of 
rights are part of the muniments of freemen, showing their title to protection, 
and they become of increased value when placed under the protection of an 
independent judiciary, instituted as the appropriate guardian of private right.” 


James Kent in “Commentaries on American Law” 
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